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§502.201(h), and the answers may be
used to the same extent as provided in
§502.209 for the use of the deposition of
a party.

(2) Interrogatories may be sought
after interrogatories have been an-
swered, but the presiding officer, on
motion of the deponent or the party in-
terrogated, may make such protective
order as justice may require.

(3) The number of interrogatories or
of sets of interrogatories to be served is
not limited except as justice requires
to protect the party from annoyance,
expense, embarrassment, or oppression.

(4) An interrogatory otherwise proper
is not necessarily objectionable merely
because an answer to the interrogatory
involves an opinion or contention that
relates to fact or the application of law
to fact, but the presiding officer may
order that such an interrogatory need
not be answered until after designated
discovery has been completed or until a
prehearing conference or other later
time.

(d) Option to produce business records.
Where the answer to an interrogatory
may be derived or ascertained from the
business records of the party upon
whom the interrogatory has been
served or from an examination, audit
or inspection of such business records,
or from a compilation, abstract or
summary based thereon, and the bur-
den of deriving or ascertaining the an-
swer is substantially the same for the
party serving the interrogatory as for
the party served, it is a sufficient an-
swer to such interrogatory to specify
the records from which the answer may
be derived or ascertained and to afford
to the party serving the interrogatory
reasonable opportunity to examine,
audit or inspect such records and to
make copies, compilations, abstracts
or summaries. [Rule 205.]

[49 FR 44369, Nov. 6, 1984; 49 FR 47394, Dec. 4,
1984]

§502.206 Production of documents and
things and entry upon land for in-
spection and other purposes.

(a) Scope. Any party may serve, pur-
suant to subpart H of this part, on any
other party a request (1) to produce
and permit the party making the re-
quest, or someone acting on its behalf,
to inspect and copy any designated
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documents (including writings, draw-
ings, graphs, charts, photographs,
sound or video recordings, and other
data compilations from which informa-
tion can be obtained, translated, if nec-
essary, by the respondent through de-
tection devices into reasonably usable
form), or to inspect and copy, test, or
sample any tangible things which con-
stitute or contain matters within the
scope of §502.203(a) and which are in
the possession, custody or control of
the party upon whom the request is
served; or (2) to permit entry upon des-
ignated land or other property in the
possession or control of the party upon
whom the request is served for the pur-
pose of inspection and measuring, sur-
veying, photographing, testing, or sam-
pling the property of any designated
object or operation thereon, within the
scope of §502.203(a).

(b) Procedure. The request shall set
forth the items to be inspected either
by individual item or by category, and
describe each item and category with
reasonable particularity. The request
shall specify a reasonable time, place,
and manner of making the inspection
and performing the related acts. Re-
sponses shall be served under the
schedule established pursuant to
§502.201. The response shall state, with
respect to each item or category, that
inspection and related activities will
be permitted as requested, unless the
request is objected to, in which event
the reasons for objection shall be stat-
ed. Objections to requests for produc-
tion of documents shall be resolved at
the conference or meeting required
under §502.201(f) or, if circumstances
warrant, by such other procedure as
the presiding officer may establish.
Written replies to objections to re-
quests for production of documents
shall be permitted only to the extent
that the discovery schedule previously
established under §502.201(d) is not de-
layed. [Rule 206.]

§502.207 Requests for admission.

(a)(1) A party may serve, pursuant to
subpart H of this part, upon any other
party a written request for the admis-
sion, for purposes of the pending action
only, of the truth of any matters with-
in the scope of §502.203(a) set forth in
the request that relate to statements
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or opinions of fact or of the application
of law to fact, including the genuine-
ness of any documents described in the
request. Copies of documents shall be
served with the request unless they
have been or are otherwise furnished or
made available for inspection and
copying. Any party desiring to serve a
request as provided by this section
must comply with the applicable provi-
sions of §502.201.

(2)(i) Each matter of which an admis-
sion is requested shall be separately set
forth.

(i) The matter is admitted unless,
within thirty (30) days after service of
the request, or within such shorter or
longer time as the presiding officer
may allow pursuant to §502.201, the
party to whom the request is directed
serves upon the party requesting the
admission a written answer or objec-
tion addressed to the matter, signed by
the party or the party’s attorney. If ob-
jection is made, the reasons therefor
shall be stated. The answer shall spe-
cifically deny the matter or set forth
in detail the reasons why the answer-
ing party cannot truthfully admit or
deny the matter. A denial shall fairly
meet the substance of the requested ad-
mission, and when good faith requires
that a party qualify the answer or deny
only a part of the matter of which an
admission is requested, the party shall
specify so much of it as is true and
qualify or deny the remainder.

(iii) An answering party may not give
lack of information or knowledge as a
reason for failure to admit or deny un-
less the party states that reasonable
inquiry has been made and that the in-
formation known or readily obtainable
is insufficient to enable the party to
admit or deny. A party who considers
that a matter of which an admission
has been requested presents a genuine
issue for trial may not, on that ground
alone, object to the request; a party
may, subject to the provisions of
§502.207(c) deny the matter or set forth
reasons why it cannot be admitted or
denied.

(3) The party who has requested ad-
missions may request rulings on the
sufficiency of the answers or objec-
tions. Rulings on such requests shall be
issued at a conference called under
§502.201(f) or, if circumstances warrant,
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by such other procedure as the pre-
siding officer may establish. Unless the
presiding officer determines that an
objection is justified, the presiding of-
ficer shall order that an answer be
served. If the presiding officer deter-
mines that an answer does not comply
with the requirements of this rule, the
presiding officer may order either that
the matter is admitted or that an
amended answer be served. The pre-
siding officer may, in lieu of these or-
ders, determine that final disposition
of the request be made at a prehearing
conference or at a designated time
prior to hearing.

(b) Effect of admission. Any matter ad-
mitted under this rule is conclusively
established unless the presiding officer
on motion permits withdrawal or
amendment when the presentation of
the merits of the action will be sub-
served thereby and the party who ob-
tained the admission fails to satisfy
the presiding officer that withdrawal
or amendment will be prejudicial in
maintaining the party’s action or de-
fense on the merits. Any admission
made by a party under this rule is for
the purpose of the pending proceeding
only and is not an admission for any
other purpose, nor may it be used
against the party in any other pro-
ceeding.

(c) Expenses on failure to admit. If a
party fails to admit the genuineness of
any document or the truth of any mat-
ter as requested under paragraph (a) of
this section, and if the party request-
ing the admission thereafter proves the
genuineness of the document or the
truth of the matter, that party may
apply to the presiding officer for an
order requiring the other party to pay
the reasonable expenses incurred in
making that proof, including reason-
able attorney’s fees. Such application
must be made to the presiding officer
before issuance of the initial decision
in the proceeding. The presiding officer
shall make the order unless it is found
that:

(1) The request was held objection-
able pursuant to paragraph (a) of this
section, or

(2) The admission sought was of no
substantial importance, or
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(3) The party failing to admit had
reasonable ground to believe that it
might prevail on the matter, or

(4) There was other good reason for
the failure to admit. [Rule 207.]

§502.208 Use of discovery procedures
directed to Commission staff per-
sonnel.

(a) Discovery procedures described in
§§502.202, 502.203, 502.204, 502.205, 502.206,
and 502.207, directed to Commission
staff personnel shall be permitted and
shall be governed by the procedures set
forth in those sections except as modi-
fied by paragraphs (b) and (c) of this
section. All notices to take deposi-
tions, written interrogatories, requests
for production of documents and other
things, requests for admissions, and
any motions in connection with the
foregoing, shall be served on the Sec-
retary of the Commission.

(b) The General Counsel shall des-
ignate an attorney to represent any
Commission staff personnel to whom
any discovery requests or motions are
directed. The attorney so designated
shall not thereafter participate in the
Commission’s decision-making process
concerning any issue in the proceeding.

(¢) Rulings of the presiding officer
issued under paragraph (a) of this sec-
tion shall become final rulings of the
Commission unless an appeal is filed
within ten (10) days after date of
issuance of such rulings or unless the
Commission on its own motion re-
verses, modifies, or stays such rulings
within twenty (20) days of their
issuance. Replies to appeals may be
filed within ten (10) days. No motion
for leave to appeal is necessary in such
instances and no ruling of the presiding
officer shall be effective until twenty
(20) days from date of issuance unless
the Commission otherwise directs.
[Rule 208.]

§502.209 Use of depositions at hear-
ings.

(a) General. At the hearing, any part
or all of a deposition, so far as admis-
sible under the rules of evidence, may
be used against any party who was
present or represented at the taking of
the deposition or who had due notice
thereof in accordance with any one of
the following provisions:
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(1) Any deposition may be used by
any party for the purpose of contra-
dicting or impeaching the testimony of
deponent as a witness.

(2) The deposition of a party or of
anyone who at the time of taking the
deposition was an officer, director, or
duly authorized agent of a public or
private corporation, partnership, or as-
sociation which is a party, may be used
by any other party for any purpose.

(3) The deposition of a witness,
whether or not a party, may be used by
any party for any purpose if the pre-
siding officer finds:

(i) That the witness is dead; or

(ii) That the witness is out of the
United States unless it appears that
the absence of the witness was pro-
cured by the party offering the deposi-
tions; or

(iii) That the witness is unable to at-
tend or testify because of age, sickness,
infirmity, or imprisonment; or

(iv) That the party offering the depo-
sition has been unable to procure the
attendance of the witness by subpoena;
or

(v) Upon application and notice, that
such exceptional circumstances exist
as to make it desirable, in the interest
of justice and with due regard to the
importance of presenting the testi-
mony of witnesses orally in open hear-
ing, to allow the deposition to be used.

(4) If only part of a deposition is of-
fered in evidence by a party, any other
party may require introduction of all
of it which is relevant to the part in-
troduced, and any party may introduce
any other parts.

(5) Substitution of parties does not
affect the right to use depositions pre-
viously taken; and, when a proceeding
in any hearing has been dismissed and
another proceeding involving the same
subject matter is afterward brought be-
tween the same parties or their rep-
resentatives or successors in interest,
all depositions lawfully taken and duly
filed in the former proceeding may be
used in the latter as if originally taken
therefor.

(b) Objections to admissibility. (1) Ex-
cept as otherwise provided in this para-
graph, objection may be made at the
hearing to receiving in evidence any
deposition or part thereof for any rea-
son which would require the exclusion



